Al ano Orchard Conpany
201A Bi Il Shaw Road
Pat er os, WA 98846-9613

February 21, 2003

Public Informati on and Records

Integrity Branch (PIRIB)

Ofice of Pesticide Prograns (OPP)

Envi ronnental Protection Agency (75020
1200 Pennsyl vani a Ave., NW

Washi ngt on, DC 20460- 0001

Attention: Docket |ID Nunmber OPP-2003-0010

RE: Request for Public Comrent on Advanced Notice of Proposed

Rul emaki ng to

pronul gate "counterpart regul ations” under the Endangered Species Act (ESA).
68

FR 3785, 1/24/03; Docket ID No. OPP-2003-0010

Dear Sir/Madam

Al ano O chard Conpany ("Al anp") hereby subnits coments and vi ewpoi nts on the
Advanced Notice of Proposed Rul enaki ng (ANPR) to pronul gate "counterpart
regul ati ons" under the Endangered Species Act (ESA). Al anp owns and farms
appl e and pear orchards in eastern Washi ngton State near the Col unbia River.

The availability of safe and effective agricultural products is of particular
concern to our organization. People don't eat apples or pears with worms

i nside them People don't buy fruit that |ooks di seased. Therefore, it is
essential that the proposed counterpart regul ati ons ensure the efficient and
tinmely registration and reregistration of safe and effective agricultura
products, in addition to the protection of endangered and threatened species
and their habitats.

When the agencies nake it expensive to register chemicals for "minor" crops

i ke apples and pears, then we Anerican growers are nade even | ess conpetitive
with foreign growers that we are at present. Then what happens is that nore
foreign fruit cones into the Anerican markets. Wo is going to go check the
foreign orchards to see what chem cals they used? Nobody is! So our own
government al agencies are being used to give unfair advantages to foreign
growers. The idea that the FDA can adequately check i nbound shiprents of
foreign fruit is a pipe dream Anerican growers will suffer and go out of

busi ness fromthe realistic fact of inported fruit that is nostly unchecked.

Al anp and its managenment are very encouraged by the cooperative effort
undertaken by the U. S. Environnmental Protection Agency (EPA), Fish and
Widlife

Service (FWS), National Marine Fisheries Service (NVWVFS), and Departnent of
Agriculture. The above-noted Advanced Notice of Proposed Rul emaki ng (ANPR) is
a mlestone proposal in reconmendi ng the promul gati on of counterpart
regul ati ons to the Endangered Species Act (ESA). This is an anbitious
undert aki ng, but one that we strongly support. The issues addressed by the
ANPR are of significant inportance to our industry and we believe that this
col I aborative and conprehensive approach will result in an enhanced process



that will ensure appropriate protection to listed species and their habitats,
nmake endangered species assessnments nore uni form and consistent for products
regul ated under the Federal Insecticide, Fungicide and Rodentici de Act

(FI FRA) ,

and devel op a pesticide regulatory process that provides for the efficient and
tinmely registration of safe and effective agricultural products.

Currently, EPA faces six lawsuits challenging the Agency's conpliance with the
ESAin its FIFRA pesticide regulatory progran additional |awsuits nay be
forthcom ng. These | egal challenges do not help the cause of species
protection. Rather they divert inportant resources and prevent the

i mpl ement ati on of protections for |listed species. Mreover, they can result
in

conflicting standards, ad hoc judicial determ nations, and processes that vary
fromone jurisdiction to another. At worse, these |lawsuits may result in

i ndi scrimnate bans or restrictions on pesticide use, may elimnate safe
products because of inadequate or inaccurate data, may increase the costs of
crop protection products, and nay spur additional "copycat" litigation

In order to prevent this chaotic approach, EPA nust regain control of the
process. EPA nust be afforded both the responsibility and the authority for
carryi ng out adequate product assessnment and species protection in an

ef ficient

and consistent manner. Accordingly, we strongly recomend that EPA's Ofice
of

Pesticide Prograns be identified as the expert agency under the designation

al  owed by ESA Section 402.07. Under FIFRA, EPA is already obligated to
undertake a very rigorous scientific and ecological risk assessment analyses
in

the registration and reregistration of pesticides. This analysis is subject
to

significant scrutiny and confornms to the best available |levels of scientific
net hodol ogy. Additionally, along with each registration and reregistration
application, EPA receives and reviews a trenendous amount of information, such
as environnmental fate, exposure, and ecotoxicol ogy studies, addressing the
safety of particular products to non-target organi sns includi ng endangered and
threatened species. EPA is in the best position to make informed anal yses and
determ nations in pesticide endangered species risk assessnment and ri sk
managenment matters.

Furt hernore, we support giving EPA the authority and responsibility of naking
"not likely to adversely affect" determ nations w thout requiring further
consultation with or concurrences from FW5 and NVFS. Under the current
process, these determ nations nmust be made in consultation with or with the
concurrence of the Services. This step, however, is conpletely unnecessary
and

serves no purpose other than to | engthen the already extensive process. As
not ed above, EPA has the relevant and necessary expertise for making such
determ nations. Renmoving this step fromthe process may be the nost effective
way to truly streamine the consultation process and nesh t he EPA pesticide
regul atory process with the requirenments of the ESA.

Thi s does not nean that the Services' opinions should be excl uded. The
process could include an opportunity for the Services to object to an EPA "not
likely to adversely affect"” determ nation where they (the Services) provide
evi dence that EPA failed to foll ow proper procedures in reaching the
determination, or failed to assess the data in a scientifically sound nanner
In other words, EPA' s determination would be afforded deference and the

Servi ces woul d bear the burden of establishing that EPA' s findings are flawed.
Rat her, the Services' reviews and objections should be Iimted to three areas,



in order to avoid wasteful repetition of assessnents already conducted by EPA
0 Has EPA considered the nost current and best available scientific,
conmer ci al

and technical information?

o Are those determ nations genuinely not arbitrary and capricious?

o Is there clear and convincing information warranting a different conclusion
as to the effects of the proposed registration?

Al ano clearly understands the need for this rul emaki ng process and supports

t he

Agenci es' cooperative efforts in developing this ANPR  This is a significant
step toward providing enhanced protection for endangered and threatened
speci es

and their habitats, and sinmultaneously devel oping a nore efficient pesticide
regul atory programfor the registration of safe and effective agricultura
products. Accordingly, Al anpo strongly supports this effort and appl auds the
ef fort undertaken by the EPA, FW5, NWFS, and the Departnent of Agriculture.

Thank you for your attention to our viewpoints and conments.

Al ano Orchard Conpany
Si ncerely,

Car|l Brenner, President



